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NE EMER TE POPULLIT

Gijykata Supreme e Kosovés né kolegjin e pérbéré nga Gjyqgtari i EULEX-it Norbert
Koster, Kryetar 1 Kolegjit. me Gjyqtarét ¢ EULEX-it Maria Giuliana Civinini dhe
Gjygtarét e Giykatés Supreme Marie Ademi dhe Nesrin Lushta, anétare 18 kolegjit, &
ndihmuar nga Jacqueline Ryan dheSvetoslava Savova, procesmbajtése,

né léndén penale kundér 6 pandehurés F B . emri i babait \
emrt | vajzérisé sé nénés , € lindur mé 12 Mars 1969
e Kosovés, & martuar, e tre {3) Bmgéve), din shkrnim dhe

lexim, amvise, me gjendje ckonomike mesatare dhe asnjéheré mé paré ¢ dénuar, ¢
akuzuar pér veprén penale t€ vrasjes né kundérshtim me Nenin 146 & Kodit Penal &
Kosovés (KPK), e mbajtur né paraburgim nga data 24 Maj 2007 deri mé 23 Janar
2008,

duke vendosur sipas ankesave (€ paraqgitura nga Avokati Mbrojtés Zeugir Bérdyna (1€

datés 23 Shkurt 2010) né emér té pandehurés si edhe nga Avokati Haxhé Nikgi (té

datés 18 Shkurt 2010) né emér 1€ palés s& démtuar A B kundér aktgvkimit P.
Nr. 145/2009 l€shuar nga Gjykata e Qarkut t€ Pejés mé 14 Dhjetor 2009,

né seanceén ¢ mbajtur mé 3 Gusht 2010, pas késhillimit dhe votimit, [éshon kété,

AKTGJIYKIM

Ankesa ¢ avokatit mbrojtés Zeqir Berdyna éshté pjesérisht e pranuar dhe aktgyvkimi i
shkallés € paré ka modifikuar me sa vijon:

E akuzuara éshté fajtore pér Vrasje t€ kryer né Gjendje & Afektit Mendor né shkelje
¢ Nenit 148 8 KPK.

Pér kété vepér penale t€ akuzuarés i éshié shgiptuar dénimi me burgim prej 3 (i) vite
< gjashté (6} muaj.




NE kété ményré 18 skuzuards | dshis shqiptuar dénim i pérgjithshém prej katér (4} vite
burgim pér t¢ dy veprat penale.

Koheén té€ cilén e akuzuara e ka kaluar né paraburgim do té llogaritet.

Dénimi qé e akuzuara té paguaj kompensim pér palén e démtuar Gshié anuluar. Pala e
démtuar duhet t& béj kérkesén pér kompensim pérmes kontestit civil.

Ankesa ¢ palés sé démtuar éshié refuzuar si e pabazé.

Arsyetim:

L. Historia Procedurale

Mé 24 Maj 2007 meth orés 08:20 né .
viktima M =Y éshté qélluar pér vdekje. Gjuajtja ka ndodhur né shtépiné

eV B . icili éshté bashkéshorti i té akuzuarés,
Hetimet penale kundér té pandehurés dhe burrit kané filluar mé 25 Maj 2007,

Hetimet kundér burrit té pandehurés mé voné kané pérfunduar, Me aktakuzén e datés
2 Gusht 2007 , Prokurori Publik i Qarkut té Pejés ¢ ka akuzuar té pandehurén me

‘rasje né shkelje t&é Nenit [46 té KPK dhe me veprén penale Mbajtja né pronési, né
kontroll, né posedim ose né shfrytézim té paautorizuar t€ Arméve sipas Nenit 328
paragrafi 21 KPK.

Aktakuza Eshté kontirmuar nga Gjykata ¢ Qarkut t& Pejés me Aktvendimin e datés 18
Shtator 2007,

Shqyrtimi i paré gjyqésor éshté mbajtur i mbyllur pér publikun prej datés 21 deri mé
23 Janar 2008. E pandehura éshté shpallur fajtore pér veprén penale té Mbaijtjes né
pronési, né kontroll, né posedim ose né shfrytézim t€ paautorizuar té Arméve dhe
¢éshté liruar nga akuza pér vrasje. E pandehura éshté dénuar me teté muaj burgim.
Prokuron publik dhe pala e démtuar kané paraqitur ankesé kundér Aktgjykimit té

datés 23 Janar 2008,

Me vendimin e datés 05 Shkurt 2009 {Ap - KZ Nr. 333/2008), Gjykata Supreme ¢
Kosovés ka konfirmuar aktgjykimin e shkallés sé par€ n€ lidhje me dénimin. Sa i
perket faljes, aktgjykimi i shkallés sé paré éshie shfugizuar dhe lénda éshté kihyer
mbrapa pér rigjykim. Gjykata Supreme e Kosovés ka udhézuar Gjykatén e shkallés sé
par€ g€ né ményré té qarté dhe gjithépérfshirése & deklaroj se cilat fakte | konside
t€ vértetuara ose jo té vértetuara dhe arsyetimet né lidhje me te - posacérisht né/

me situatén e mbrojtjes sé nevojshme ne & cilén Givkata ¢ shkallés sé
konstatuar se ¢ pandehura ka vepruar. Gyykata Supreme, né vecanti, ka urdf




e

té kontrollohet thika ¢ gjetur aftér trupit 1€ viktimes pér gjurmé (& wishiérinjve, g8 &
shgyrtohet dhe vierésohet raporti § autopsisé sé trupit 1€ viktimés dhe po gé se ¢
nevopshme € sigurohen deklarimet e ekspertéve € mjekésisé ligjore dhe balistikés.

Kryetarja ¢ Asamblesé sé Gjyglaréve 1€ EULEX it duke u bazuar né kérkesén e
paragitur nyga pala ¢ démtuar, mé 8 Prill 2009, ka 1&shuar njé vendim gé kolegji 1€ jeté
i pérbéré nga dy (2) Gjyqtaré € EULEX-it dhe njé (1) Gyygtaré vendor.

Rigjykum €shté mbajtur © mbyllur pér publikun né mes 1€ datés 15 Shtator dhe 14
Dhjetor. Me aktgjykimin ¢ datés 14 Dhjetor 2009, Gyvkata ¢ Qarkut & Pejés ka
shpallur 1€ skuzuarén fajtore pér vrasje né kundérshtim me Nenin 146 & KPK dhe e
ka dénuar me dhjeté (10} vite burgim. Pérveg késaj e pandehura éshté dénuar me
pagesé prej dhyeté mijé (10 000) euro palés s€ démtuar si kompensim t€ pjesshém pér
démtimin e vuaitur,

Aktggvkimi me shkrim u 8shté dérguar paléve né mes 18 datés 9 Shkurt dhe 6 Mars
2016,

Me 22 Shkurt 2010 Avokati Mbrojtés Zeqgir Bérdyna né emér 8 akuzuarés ka
paraqitur ankesé kundér aktgjykimit.' Mé 19 Shkurt 2010 avokati Haxhé Z. Nikei
pérfagésues 1 palés s€ démtuar A ©  ka paragitur ankesé kundér akigyyvkimit,

il Céshtjet e ngritura né ankesa:

Avokati Mbrojtés Zeqir Bérdyna propozon t€ [Eshohet njé vendim gé do t8 ndryshonte
aktgyvkimin e Gyykatés sé Qarkut t& Pejés dhe e pandehura € lirohet ‘nga aktakuza”

Ai pohon pér shkelje esenciale € dispozitave € kodit 1€ procedurés penale, shkelje té
kodit penal, vértetim t€ gabuar ose pjesérisht 1€ gabuar (8 fakteve. Pér mé tepdr, ai
kundérshton lHogaritjen e dénimit.

Avokati Mbrojtés Zeqgir Berdyna né veganti pretendon:

a. Dispozitivi 1 aktgjvkimit ka mungesé (€ pérshkrimit & fakteve,
posagérisht sa i pérket vendit & krimit, ményra dhe rrethanat tjera té
kryerjes sé veprés penale. Po ashtu motivi dhe dashja e & pandehurés

nuk jané pérmendur né aktgykim.

b. Faktet nuk jané vértetuar si¢ duhet. E pandehura e ka krver krimin né
njé akt € vet-mbrojtjes sé nevojshme. Viktima ¢ ndjeré ¢ kishte
dhunuar até mé 2003 dhe herén e dyté mé voné, pasi yé ai ishte liruar
nga burgu ku kishte vuajtur dénimin pér njé€ vepér penale tietér 18
réndé. Ditén kritike ajo ishte ¢ vetme né shtépi. Kishte dalé né oborr
kur kishte vérejtur, tni viktimén ¢ ndjeré, duke u ngjitur shkalléve t&

" NE bazé 1 vulds 3¢ Givkatds, unkess Sshif pranuar mé 77 Shkurt. Megpihaté, edhe
orgjinal tregon dadn 23 Shkurt 2010,



he had to serve o sentence for another serous criminal offence. On the
critical day she was alone at home. She went out in the vard where she
noticed the now late victim climbing the stairs to the men’s guest
room. At that moment she got depressed, wondering why this man
destroyed her life. She went to her bedroom, took a hunting rifle
toaded 1t and went to the men’s guest room. She did not intend to kill
the victim. She rather wanted to make him aware not to appear any
more in her house as she had been raped two times by him already. She
took the gun for self-defence because she knew that the victim had
always been armed when raping her. She entered the men’s guest room
where she was told by the victim who stood at the window “Bitch,
don’t you think you can scare me with a weapon in your hands”. At the
same moment he took a knife out of his pocket and sttempted to grab
her arm with the other hand. She asked him three times 1o leave the
room, but the victim did not go. Instead he approached her. When he
was aboul two meters away she felt lost and aimed the rifle at the
window in order to frighten the victim and make him step back. Then
she fired at the window which was the same direction as the position of
the victun. She does not remember two other shots. Neither does she
remember how she left the men’s guest room and walked down the
stairs, After a short while police arrived and she got arrested.

v

Witnesses S T . r & Y B and A

B are relatives of the late victim and attempted in their
statements to degrade the defendant by pretending that she had been in
love with the victim since 2003,

The defendant was in her house attacked by the victim three times and
acted in an attempt to defend her life and her ethical and physical
integrity.

The representative of the injured party proposes to amend the judgment of the first
mnstance Court and to impose 4 more severe sentence onuto the defendant, He contends
that the defendant had planned the murder of the victim. Hence the imprisonment
sentence of fen (10} years is not in proportion with the nature of the committed
criminal offence. it should be taken into account that crimes committed out of blood
feud should be treated as relicts of the past which do not have a place in a modern

society.

The Office of the State Prosecutor of Kosovo (OSPK) with opinion, dated 7 May
2010, proposes o reject the appeal of the accused and to grant the appeal of the
injured party and impose a more severe punishment onto the accused. The OSPK
opines that the appealed judgment does not contain substantial vislations of the
provisions of criminal procedure. In particular the OSPK claims that the enacting
clause does not contain internal contradictions or inconsistencies between itsel
the grounds, and it is clear and comprehensible. Reasoning was provided
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essential facts. Above that, the defense has not specitied in the appeal other alle
violations of the provisions of criminal procedure.

The factual situstion was correctly and completely determined and the conclusion of
the Court of first instance that the accused has committed the criminal offerice Murder
pursuant to Article 146 CCK s accurate. The Court has correctly denied that the
crime was committed in Necessary Defense.

L Findings of the Supreme Court

i

The appeal filed on behalf of the accused is tmely filed, admissible and partially

} grounded.

a.

The Supreme Court of Kosovo finds that the enacting clause of the first instance
Judgment is not entirely in compliance with the provisions of the criminal procedure

Taw,

The elements of a judgment are defined by Article 396 Paragraph | of the KCCp,
according to which a judgment shall have an introduction, the enacting clause and a
statemnent of grounds. The obligatory content of the enacting clause as the fenos
sententize is specified in Paragraphs 3 and 4 of Article 396 of the KCCP. Paragraph 4
of Article 396 of the KCCP provides that the enacting in case of a conviction shall
contain the necessary data specified in Article 391 of the KCCP.

Articte 391 of the KCCP in the respective part reads as follows:

(1} In a judgment pronouncing the uccused guilty the court shall state-

1) The act of which he or she has been found guilty, together
with fucts and circumstances indicating the criminal natwe af
the uct committed, und facts and circumstances on whick the
application of pertinent provisions of criminal law depends;

2) The legal designation of the uct und the provisions of the
criminal  law  applied  in passtng  the  judgment;

Fhus the enacting clause as the very essential part of the judgment has to conyf
only the legal qualification of the act but also 4 precise and detailed descript



facts and circumstances which are the basis for the apphication of the legal provisions.
Any kind of ambiguity or contradiction renders the enacting clause imcomprehensive”,

In the case in question the cnacting clause of the first instance Judgment does aot
entirely reflect these legal requirements. The accused was found guilty

COf the criminal offence of Murder of M B . pursuant jo
Article 146 of the PCCE, commitied in on the 247 of
May 2007

Only a small number of facts are mentioned in this enacting clause, namely the name
of the victim as well as date and place of the crime. This is not fully sufficient. The
required factual description of the concrete act committed by the accused, i.e. the way
in which he deprived the victim of his live, is missing. The same applies to her
premeditation which is a necessary precondition for murder, however not mentioned
in the enacting clause at all’,

As a result the enacting clause leaves it open in which way the victim was killed and
in which manner exactly the accused cxecuted that killing.

Pursuant to Article 403 Paragraph | item 12 of the KCCP it is an absolute substantial
violation of the provisions of criminal procedure if the cracting clause of the
judgment was incomprehensible. Pursuant to Article 424 Paragraph 1 of the KCCP
this violation does not allow any other options for the Court of Appeal than annulling
the judgment and returning the case for retrial. The possible exceptions - see Articles
424 Paragraph 2 and 426 Paragraph 1 of the KCCP — do not apply as they refer o
violations of the provisions on criminal procedure governed by items 3, & 10 and 11
of Article 403 Paragraph | of the KCCP.

[t might be argued that the only solution foreseen by the law - annulment of the
judgment and retrial just for formal reasons - is too strict and needs 2 corrective
interpretation of the law in order to avoid retrials for merely formal reasons. In the
case in question, however, a precise and accurate statement of facts cannot be found
in the grounds of the judgment cither. On the contrary the lack of factual description
in the enacting clause finds its correspondence also in the reasoning of the judgment
which is not fully in compliance with the provisions of the law. Article 396 Paragraph
7 of the KCCP provides that the Court in the statement of grounds shall state

“clearly und exhaustively which fucts it considers proven or not proven

Such staternent, which has to be a precise, accurate and comprehensive factual
description of the events. cannot be found in the first instance judgment. The groung

L . . B . N - - P . Sy
For the vmission regarding the premeditation see also Moneillo Grubac and lihomirf WheS
minal Proceedings, 2™ o

Commentary on the (untid Aprid 2004 applicable} Law on
Paragraph 57 0 Article 384 stem 11 see also Supreme Court of Kosovo FN 7
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are even lacking a summary of facts which were established beyond reasonable doubt
or taken into account based upon the principle in dubio pro reo. The grounds are
particularly unclear when it comes to the motive of the accused for depriving the
victim of his life. The accused presented a specific explanation as motive for the
crime: sexual violence commutted by the accused against in the past. It is not clear
whether the first instance panel deemed these facts as established or not. On the one
hand 1t appears that the description given by the accused was accepted®, whereas on
the other hand the first instance panel did not seem to be sure’. In addition. when
caleulating the punishment the first instance panel ok as mitigating circumstance
IO account

“the presence, in the past, of serious episodes of violence from
&

M B against "

not assessing, however, whether these circumstances should have resulted in a
conviction for a less serious crime such as murder committed in a state of mental
distress,

Hence the grounds of the first instance judgment reflect an wncomplete determination
of facts. Since the accused gave a clear, detailed and plausible explanation for the
crime, the Court of first instance was obliged by the principles of presumption of
tnnocence and in dubio pro reo as the most fundamental rights of the defendant
enshriried in Article 6 of the Furopean Convention on Human Rights to determine
whether the respective facts have to be established or should be dismissed based upon
cvidence which proves the narration of the accused untrue. These principles, which
cosure that the rights of the defendant are fully respected in criminal trials, require
that the Court is convinced beyond reasonable doubt that the defendant committed the
crime. Any doubts to that regard have to be respected and taken into account in favor

of the defendant.

Based upon these reasons in a case like the one in question, where the accused claims
necessary self-defence or other reasons which might diminish his or her criminal
Liability, it falls too short to concentrate only on the fact that the accused without any
doubt deprived the victim of his life. This in itself is not sufficient to cstablish the
individual personal guilt of the accused. The law provides numerous legal provisions
which aflow ditferent levels of classification of the act of killing another person. The
range varies from aggravated murder as the most serious alternative to not even being
a criminal act as the most favorable alternative, and consequently the law foresees
different explicitly specified levels of personal guilt - aggravated murder, murder.
homicide. murder committed in a state of mental distress - and even options which
exclude guilt of the perpetrator and prohibit imposing a punishment — necessary self
defence or extreme necessity, The principles of presumption of innocence and in
dubio pro reo require to establish beyond reasonable doubt the precise level of
personal guilt of the defendant,




Hence a scope of review by a Criminal Court which referred only o the act of killing
would not satisty the requirements of a correct and complete determination of facts as
it would not allow establishing the appropriate legal qualification of the act which is
the neccessary precondition for the correct determination of the personal suilt and
consequently of the appropriate sentencing of the defendant.

The principle of presumption of innocence requires that the Court is convinced
beyond reasonable doubt that alternatives which would result in an acquittal of the
defendant can be excluded. Clearly this does not require the Court to ex officio
consider all theoretically possible alternatives. In a situation, however, where the
defendant in his or her defence gives a narration of the events, the Court is obliged to
assess this narration with due diligence and full respect for the principle of
presumption of innocence. Consequently the Court has to evaluate whether the
description of the events by the defendant is plausible and reasonable and, if yes,
whether there is evidence which allows the conclusion beyond reasonable doubt that
the version submitted by the defendant is not true. Otherwise the burden of proof
would be shifted on to the defendant who would have to proof his or her innocence’.

Likewise, in accordance with the principle in dubio pro reo the Court is obliged o
carefully evaluate whether the narration given by the defendant allows the application
of a proviston of the criminal law which would result in a less severe punishment.
Consequently the Court has again to evaluate whether the description of the events by
the defendant i3 plausible and reasonable and, if yes, whether there is evidence which
allows the conclusion beyond reasonable doubt that the version submitted by the
defendant is not true. Only this approach guarantees full respect for the principle in
dubio pro reo.

To sum it up, an overall assessment of the presented facts, which might be legally
relevant, in their entirety is required in order to correctly and precisely establish
possible guilt and the appropriate sentencing of the defendant.

Based upon these principles the Court of first instance should in the case in guestion
have determined whether the description of facts regarding the history of and the
motive for the crime, as submitted by the accused, was accepted or disproved. The
respective omission results in an incomplete determination of facts with the
consequence that the first instance judgment would have o be annulled and the case
sent back for retrial pursuant to Article 424 Paragraph 3 of the KCCP.

However, Article 424 Paragraph 4 of the KCCP provides that the Appellate Court
shall not annul the judgment of the Court of first instance when the only reason for
annulling it is an erroneous determination of the factual state of affairs and where all
that ts required for a correct determination is a different assessment of already
deterrmined facts and not the collection of new evidence or the repetition of previously
produced evidence. In such cases the Appellate Court shall act according to Article
426 of the KCCP, i.e. modify the judgment of the Court of first instance.

! supreme Court of Kosovo. judgment dated 11 December 2009, PKL.-Kzz, No. 223000 ¢
vther  BEuwropean  Countries - for  the  United  Kingdom. for  insuap@h
hitp:_wwweps vovukilesals o wslf defence; w the prohibition m general to <ufi e

proof onto the accused see judgments of the European Court of Human Rights in the case
Mustric and Murray v the United Kingdom
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The Supreme Court of Kosovo holds that the evidence produced in first instance 13
fully sutficient to correctly and completely establish the state of affairs. Thus the
Supreme Court, notwithstanding the violations of the procedural faw and based upon
Article 474 Paragraph 4 of the KCCP as well as Article 6 of the European Convention
of Human Rights, refrains from quashing the first instance judgment and sending the
case back for another retrial, in doing so giving particular weight to the fact that the
case was iried at first instance two (2} tmes already.

fs.

Regarding the modifications of the first instance judgment the Supreme Court poinis
out the following:

As mentioned above the narration presented by the sccused regarding the events,
which happened prior to the killing of the late victim, 15 detailed and absolutely
plausible. Hence this narration has in a first step to be accepted by the Court, although
the accused is not able to produce any evidence regarding the acts of sexual vivlence
committed by the late victim against . Otherwise the burden of proot would be
shifted onto the accused.

In 4 second step it has to be assessed whether there is cvidence which allows
disproving as untrue the narration of the accused beyond reasonable doubt. Such
evidence, however, cannot be found in the case in question. The witness statements
regarding an alleged love affair between the accused and the late victim are not
credible, To this regard the panel of the Supreme Court refers to the respective
assessment in the first instance judgment” in order 1o avoid mere repetitions.

As a result the description of facts presented by the accused — two () cases of sexual
violence committed by the accused against and further threats - has (o be accepted
in accordance with the principle in Jdibio pro reo,

This modification of the factual situation requires also on adaption of the legal
qualification.

To this regard the panel of the Supreme Court is, to begin with, in agrecment with the
first instance Court that the accused cannot successfully claim necessary self detence.
Even taking into consideration that the victim might have entered the premises of the
accused without permission, it must not be 1gnored that the accused took the hunting

rifle from the bedroom. loaded it and then went to the victim although wshand
and mother in law were present ncarby. This is not a situation in which an

imminent attack of the victim against the accused can be established.

The deed of the accused, however, clearly shows the elements of murder co
a state of mental distress pursuant to Article 1HE8 of the CCKL

P er 342 of the first nstance judgiment



The accused, through no fault of her own, was in a state of severe shock caused by the
acts of sexual violence commitied by the victim against her and hé‘g announcements of
repeating them. The victm had forced her two (2) times [0 sexual intercourse against
her will. In addition he had wken u picture of her naked body w ngh he kq’:«t in hus
camera, threatening her that he would publish this photograph on the internet in case
she reported him. Moreover, the victim had threatened her that he would do the same
to her daughter. Although the first case of forced sexual infercourse had happened
vears ago, there 1s a hink between the events, Shortly after the first case the victim had
for a few years to serve a punishment of imprisonment which was imposed onto him
for another crime (robbery), a fact which made the accused hope that the violence
against her would have come to an end. After his release from jail, however, and just a
few weeks before the accused deprived him of his life, the second case of forced
sexual intercourse happened, leaving no space for the accused to believe that the
victim was willing to stop his vielent behaviour. Even worse, shortly betore this
second case of violence the mother of the victim, whom the accused had asked for
help after the first case, had died. Due to her death the accused did not have a person
any more to which she would have dared to report the ungoing violence, Hence she
felt helpless regarding further violence of the victim who did not fail to announce
further acts of such violence against her.

On the cnitical day all of this amounted to a state of mental distress at the latest when
the victim did not comply with her order to leave her house. The victim again had
taken the liberty to enter the premises of the accused, he entered even the house and
he again threatened her, that way clearly expressing that he would continue ignoring
her will,

It is without any doubt plausible that the accused through this behaviour in the light of
the previous acts of sexual violence against her reached the state of mental distress,
and indeed she showed clear signs of such an exceptional mental state during and
after the commission of the crime.

Witness V 8 , the husband of the accused, stated in the main trial on 22
September 2009 that he entered the room where the shooting happened after the
second shot and saw his wife liring the third shot. He shouted at her and tried to grab
her and take her away. She, however, did not rcact. [t was not even clear to him
whether she heard him because she did not even look in his direction. She just turned
around without saying anything and, since the weapon followed her movement,
somehow pointed the rifle at him. He was afraid she might shoot him and left the
room. This testimony clearly reflects signs of mental distress of the accused who
could not even be approached or reached by her husband. Also the behaviour of the
accused right after the commission of the ¢rime shows clear signs of mental distress.
She lett the house and sat outside on the stairs, still holding the rifle and not interested
in anything that was going on around, somehow mentally absent and not even
responding to her husband’s questions. This corresponds with the partial lack of
memory as mentioned by the accused herself. The accused stated that she remembers
only the first shot and has no recollection whatsoever as to the following two shots

and the events thereafter. It is noteworthy that the accused c_i;ci not use tiw, fack z}?

MEMory 48 an excuse i}gum x%c canfagsad ;he '\x - gﬁzai




partial Jack ot memory during the commission of an admitted crime is a rypical sign
of mental distress,

As a result the panel of the Supreme Court of Kosovo has no doubt that the sccused
acted in a state of mental distress. Consequently the Supreme Court modified the first
instance judgment respectively pursuant to Article 424 Paragraph 4 and Article 426 of
the KOCP and found the accused guilty of murder committed in a state of mental
distress pursuant to Article 148 of the CCK.

In determining the appropriste punishment within the range of one (1) to ten (10
years imprisonment, foreseen by Article 148 of the CCK, the Supreme Court took into
account all aggravating as well as mitigating circumstances,

In particular the Supreme Court noted as nutigating circumstances the family status of
the accused and the fact that she does not have a criminal record. In addition it cannot
be ignored that she and her family are now subject to threats and intimidations by the
late vicum's family.

Taking all relevant circumstances into account the Supreme Court of Kosovo imposed
tor the crimie of murder committed in a state of mental distress a sentence of

three (3} years six (6) months imprisenment

upon the accused.

Since the accused was furthermore found guilty for the criminal offence of unlawful
pussession of a weapon and sentenced to eight (8) months imprisonment for that
criminal offence, an aggregate punishment has to be determined pursuant to Article 71
of the CCKL

Pursuant 1o Arucle 71 Paragraph 2 of the CCK the aggregate punishment must be
higher than each individual punishment but may not be as high as the sum off all
prescribed punishments,

Within this range the Supreme Court of Kosovo again took all relevant aggravating
and mitigating circumstances into account and imposed an aggregate punishment of

four (4} vears imprisonment

upon the accused.

Regarding the condemnation of the accused to pay ten thousand (10 000} Furos as
partial compensation to the injured party the panel of the Supreme Court finds thihe ..
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darnage of the imured party. Thus the condemnation of the sccused (o pay partial
compensation 1§ quashed.

3:-»#

Based upon the above reasong the appeal of the injured party is ungrounded.

SupREME COURT OF KOsOve I PRISHTINE/PRISTING
AP - K2 Ne. 1282016
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Supreme Court of Kosove
AP - KZ Na, 128/2010

Dissenting opinion of Judge Maria Ciuliana Civining
inn the case against ¥ & charged with the criminal act of murder contrary to Article
t46 of the Criminal Code of Kosove (CCK)
in the session held on 3 August 2010 the Supreme Court of Kosovo rendered the judgment
partialty granting the appeal of defense counsel Zegir Berdyna. The Hrst instance judgment has
been modified and the accused has heen declared guilty of Murder committed in 4 State of

Mental Distress in violation of Article 148 of the CCRL

The undersigning Supreme Court Judge, MG, Civinini, panel member in this case and present at
all stages of the actual procedure before the Supreme Court, does not concur with the mentioned
decision of the Supreme Court in particular when the Supreme Court decided that the crime
comimitted by F B isto be qualified as "Murder committed in a state of mental distress”
{art. 148 CCK).

Theretore, the following dissenting opinion, based on legal and factual considerations of the

undersigning judge should be addressed:

. The charge of murder in violation of Article 147 CCK brought against the defendant
(according to the indictement tiled on 2 August 2007 and contirmed on 18 September 2007) is to
be considercd as proven: on 2dth 2007 F 8 . saw M 8 . cousin of her
husband and neighbor, to enter in her house (through a window) and to head towards the upper
floor and the guest room (the so called "men' room); she went to her apartment, took her hushand’
hunting ritle, loaded it and put some bullet in her pocket: then she joint the upper floor and from
the door of the guests’ room saw M B looking vut of the window: as he wrned twowards her,
she shot attending the victim at the stomach; he fall down on the belly; she reloaded the ritle and
shot him fwice in the buck in 2 very quick sequence.,

These facts have been correctly determined by the first instance Court as continmed also by the

appeal decision.

The statement of the Jefendant (to have been raped by the «ictim two or three,

ar 000 and the crimey s not supported by credible ntfonmation neither oy ic /



2. The eriminal conduct of the accused cannot be qualified us Murder committed in a state of

mental distress ex Article 148 COKL

3o Asticle 148 CCK s not an autonomous crime but 3 special mitigating circumnstance of the
crime of murder. In this sense the following considerations should be addressed: 1y Article 148
CCK does not contain an autonomous description of the criminal conducr cither of the objective
and subjective elements of the criminal offense (dolus, intention); 2) the “legully proteciod
interest” is the similar for murder and for Article {48 CCK (human lifey; 3} there is a complete
overlap between the criminal offense of murder and conduct described in Article 148 CCKL 4
Article 48 CCK includes clements that ure not required to conclude that indeed the crime of
murder has been committed; 5) the cause of stress/shock additionally described in Article 148 i3
an external clement to the conduct of murder, an antecedent oF it that does not justity (like in case

of self-detense) the conduct itself but implies a reduction of penalty.

+) This appreciation has relevant consequences regarding the burden of the proof: the public
prosecutor has the burden to provide full evidence of the objective clements {conduct), subjective
clements (guiltiness), the absence of justitication {any just cause for commiiting an act that
otherwise would be a crime) and the aggravating circumstances but the public prosecutor does
not have the burden to prove the attenuating circumstances; m this sense, the attenuating
crreumstances imply a special penalty in favor of the defendant and therefore it 5 up to the

detendant to prove it (or at least to present detailed and credible facts that allow a meaningful

wvestigation with the consequence of adverse inference if the party toails to propose such facts).

5) To put the burden of the evidence of a mitigating circumstance on the party who propose it i3
ot contrary to article 6 ECHR and the principle of presumption of innocence with the corollary
ot the principle in dubio pro reo. Actually. it is not the evidence of the crime but the evidence of

factual clements having effects only on the penalty. This is confirmed by the discipling of the so




he could not have committed 10", 1t 308 CPCK ("Ne fater than cight days after the defemse counsel
recerves the matenals provided for under Article 307 of the present Code from the prosecutor or no later
than st the confirmation hearing or, where there is no such hearing, before the beginning of the main trial,
whichever is fater. the defense shall, where appropriater 1) Notify the prosecutor of the intent to present an
alibi, specitying the place or places at which the defendant claims (o have been present 2t the time of the
atleged criminal otfence and the names of witnesses and any vther evidence supponing the alibis 2} Noufy
the prosecutor of the intent (o present a ground tor excluding criminal liability, specifying the names of
wittesses and uny other evidence supporting such ground; and 3) Provide the prosecutor with the names

of witnesses whom the defense intends to call to testify.)

6) And, m this case, the defendant has not provided the slightest cvidence of the mitigating
circumstance of stress/shock cstablished in Article 148 CCKL The single statement/allegation of
the defendant cannot be taken into any consideration it is just a stwement and has to be
supported by appropriate evidence. [ we affirm that in these kind of cases (when we only have a

simple statement, no cvidence) we should apply the principle in dubio pro reo, we place the

burden of a negative evidence (absence of attenuating circumstances) on the public scutor.
The consequences of the general applicativn of this reasoning would be of serious concern: a
murder can escape the i ght penalty with a simple allegation of the defendant.

Besides, in relation to the statement of the defendant (which is not enough per se to justify the
application of Article 148 CCK), it should be observed that there is not only no evidence of rape
{two episodes allegedly committed by the victim after the war and some time belore the murder)
the more several credible witnesses have atfirmed that there was a love affair between the twa
{the fact that the witnesses are relatives or friend of the victim and under the stress of loosing a
young member of the family is not enough to consider the witnesses not credible at 4l

n this sense, a relevant fact that has been proven: when the victim was attacked and killed, he
wits at the detendant’s place without shoes and looking out of the window in a very relaxed
manner. This fact clearly shows that the stressful environment of fear/threat described by the

detendant to justity the application of Article 148 never existed.

7y Inany case, evern in the eventuality of the episodes of rape in the past, there wis
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immediate reaction (whatsoever) tollowing the rape: on the contrary the siesssshog
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maltreatments. [his creates a dJelicats situation because by assuming that the single statement of
the defendant should be considered as enough evidence and a justification to apply article 118
COK surreptitiously introduces in the eriminal system a “honor canse ” {-revenge) as mitigating
circumstance of the murder of a rupist {or, even worse, in cases of the murder of the lover of a
marricd woman). o this sense the European countries who had this “hownor canse ” as mitization
cireumstance i their eriminal legislation abolished it long time ago for not to link anymore
“ethicshonor” and consideration tor human life. It has w be considered also that article 147 1. 9
CCK considers revenge and other basic (evil) motives as an aggravated circumstanee, 1 between
the conduct ot the murder and the one of the victim there is not a relation of sction/reaction (that
exists also in case of habitual and ongoing maltreatments), the crime talls rather under article 147

1. 9 then under article 148 CCKL
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Supreme Uourt of Kosovy
AP - RZ Ne 1282010

Dissenting opinion of Judge Maria Giulizna Civinini

in the case against ¥ 8 charged with the criminal act of murder contrary (o Article
F46 of the Criminal Code of Kosove (CCK) on the point of the fegality of the enacting
clause,

In the session held on 3 August 2010 the Supreme Court of Kosovo rendercd the judgment
partially granting the appeal of defense counsel Zeyir Berdyna

On the point, riised by the defense counsel, of the invalidity of the enacting  clause (depending
from facks a description of fucts. in particutar with regard to the crime scence, 1}
circumstances of the commitment of the criminal offense), in the reasoning it s

il o small naniher of fucts are mentioned (n s enacting clause, samely the name of the

victinn as well us date and place of the crime. This is not fully sufficient. The required fuctnd
deseripion of the concrete act committed hy the accused, i e. the way i which he deprived e
viction of us Iive, is missing. The same applies o her premeditation which is a necessar
precondition for murder, lesvever nor mentioned i the enucting clause at all,

A a revult dhe ciacng clunse leaves i Open in which way the victim was kitled and in s ihioh
manner cxactly the accused executed th killing, Pursuant to Article 403 Paragraph [ irem 12 of
the KCCP it a5 an absolute substantial viokuion of the provisions of criminal procedure 1f ihe
crnacding cluuse of the judement was incomprefiensible. Pursiant to Article 474 Paragraph 1 of
the KCCP thas violation does not aliow any other oprons for the Conre of Appeal s anniding
the judvment and returning the case for rewrial (5 I might be argued that the onty soliunim

foreseen by the lave — anmalimons of the jiadement wid rerial just for Jormal reasons - iy too

HE

el formal

and needs o correciive interpreiation of the law in order w wvoid rerrials for me
reasons. fn the cise o question, however, o precoe and accurate sttement of fucts canor he
found i the grounds of the judgment cither. () The Supreme Cowrt of Kosove holds thae the
cvidence produced in first instnce 1 Jullv sufficient 1o correctly and compleiehs esiablish the
stute of uffairs. Thus the Supreme Court, notwithstanding the violations of thy procediral law
and based upen Article 424 Paragraph 4 of the KCCP as well as Article o of the Erreppoan
Convention of Human Righes, refrains from quashing the first insiance padynent aud sendi the
case back for another retral, in dotng so giving particudur wy hE o the fuct that the cose v

ried af first instunce nwo (20 timey aly eudv.”

Punfortunately cannot concur in the finding that the enacting clause is invalid in «ow of the

tollowing,

IS meonsistent with the enacting clause that doesat contiin the dechiration ot

e Hrst snstance enacting clause. It doesa’s comply cither with not in complianee

with the procedural reles (articles 170 xnd P20 POCKS

The weneral legal requirements of o cling clauses a5 o past of the indument

clarified (see also Supreme Court, |
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a3 The fiest iastance judament <hall be composed ol an introduction. the caactn

statement of grounds (art, 396, par. | CPCKY the enacting clause has 1o fnclude 1 :

putttaly and in case of conviction: the act of which the
H

I ESEHRY

data, the decision (condempation or e
defendant has been tound gutlty with fndication of the refevant criminal offense and the essential
Lact and circumstances and ihe pumishment fuit, 396 puar, § amd 4 in nection wilh a3
CPOK) the stuement of grounds hus to indicate the actual and e gal buse of the decision, of the

il

aluation of cevidences, and of the circumstances wi’nyh are seen as bemy relesant 1o the

punishment Gut. 396 par. 610 10},
b)Y The pudgmient is considered as 1w miggue by arto W7 and 43

¢) Based on wrt. 103 par | point 12, 4 judgment can be challenged on the ground of & substantial

vivlation of the provision of criminal provedure af "the enacting clause of the judgment
neomprehensible or internally inconsistent or inconsistent with the “H"%iz?ai%‘ m;' the

e} Taking in consideration that the « enacting clause is an intesral o ;df{ of i udument iz fas fo be

read and interpreted in connection with the other paris of the ; m;i} i especiatly with the
1 statement on grounds

£y Based on the ceneral principle that an act is 10 be inte pre*’ Pin the way in which it has

meaning and not in the way i which 1t has no meaning, the er m,; umw and the stalenw

et
grounds have to be read together (the law prescribes that they have 1o %‘ac onsistent swith cach
othery; only if the cnacting clause remains incomprehensible or inconsistent after §2;£‘Ji§?%’ heen

read in connection with the statement of grounds, it can be declared gzagi;;w;z;i and the judumen
can be annulled on the base of this comtradiction.
2y This conclusion is based also on the principle of judicial cconomy which has 1o he applied

keeping in mind the aim of the dispute sctilement xx%i{m The ain is to resolve the matier wt issue

and “to secure a positive solution to a dispute " In assessing the a Hegation of legul error. it has
be considered whether all the clements of the judgment fugmrci by law are present in the

challenged decision. 1o annul and send back for retrial g judgment that docsa® contain clements
or intormation that can be castly found in the statement of - grounds would

3. The enacting clause of the Districr Court judgment is clear and umz"{s&ii?mx?‘& s true that o

J{ satcontain o reasoning or it lucks reasons reluted 1o decisive facts, but i1 has 10 he under ned
, hat the CPCK prescribes that the reasons of the decision have to m wiven in the stalement on
} *ms;fzds and not in the enacting clause as such,

The reasoning of the first instance judgment is very accurate; all evidence are anal bvzed caretully
and the facts are well established {the judgment of the appeal court is based on the sume Qs 1o
which a different qu 2 ication is given). No substantial violation related 1o the rights of the
defendant can be s:f:if:a:isai

Feannot concur neither on the findi ing that the enacting clause can be declared invalid Wi
vrdering the retrial based on article 474 par. + PCCK. This rule ("Where the only rewson for
anmudiing the judgment of the court of first instunce is un or roneous determingtion of the fucinal
sate of affuir and where all that is re quired for a correct determination is u Jdifferens NSNS IRCHT
of alreadv determined fucts and ot the collection of new evidence or ihe repention of previons!
produced evidence, the coure df second instance shall not annul the jirdlgmient of the conrt of fisi
fnstance, b shall aor ace f}f(ff}fif o urlicle 426 of the present Code”) refers 1o the second part of
arl 424 par 1 (the court of seeond instance annuls and return the case for reirial only
considers that a new main wial before the cotwr OF [Irst instunce 15 necessany bocause o

Srroneous or incomplete dewermination of the fucial sitration” Joand ot
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Flbpuaro b oiest purty, Artcle 6 B
of article 224 par 1 Actually, the reteial s aot a violation of anticle 6 BCHR
apphcation leads necessanly o detay the triah In case of retevant violation ol ptocedural vules the
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retrial s wn indtrument to grant and guaraniee the right of defen
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Phe Court should be aware that an extreme formalistic application of procedural rules creates o

viokition of the hasic principles contained in article 6 ECHR and finally prevents justice
done.
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Supreme Court of Kosove
AP - KZ No. 128/2010

Partially dissenting opinion of Judge Gerrit-Marc Sprenger pursuant to Article 420
paragraph 3 of the Kosovo Code of Criminal Procedure (KCCP):

In the above case against F B bewng charged with the criminal act of Murder contrary
to Article 146 of the Criminal Code of Kosovo (CCK). the Supreme Court panel  on appeal
against the 1" Instance Judgment of the District Court of Peje/Pee has found a decision on the
facts of the respective deed as well as on the guilt of the defendant.

However | the question of the enacting clause being or being not in compliance with the
requirements of Article 396 paragraphs 3 and 4 as read with Article 391 paragraph | of the KCCP
as the latter being raised by the Defense Counsel in his appeal against the 1™ Instance Judgment,
has not been claborated by the Panel to the intensity and content as reflected in the reasoning of
he Supreme Court Judgment.

The Defense Counsel in his appeal in particular has stressed that as (o his legal opinion the
cnacting clause . of the judgment lack description of the fact of the scene of the criminal offence
from which could be found out the features of the criminal offence, the way und other
clreumstances of the commitment of the offence which will lead to o proper acciracy of the
criminal offence (p. 2 of the uppeal; English version).

In reference to the respective point of the appeal. the reasoning of the Judgment now siates as
tollows:

The Supreme Court of Kosovo finds thut the enacting clause of the first instance judgment is not
eatirely in compliance with the provisions of the criminal procedure law (p. 5 of the English

version).

Then reference 15 made to Article 396 paragraphs 3 and 4 and to Asticle 391 paragraph | items
{1yand (2) of the KOCCP. On this background, the reasoning continues as follows:

Fhues the cnucting clause as the very essential part of the judgment hus to contain not only the
legal qualification of the act hut ulso a precise and detailed deseription of all fuces wnd
ciraimstances which are the husis for the application of the fegal provisions, Any kind of
ambiguity or contradiction renders the enacting clause iHeomprehiensive.

ln the case in question the enacting clause of the first instance Judgment does not entirely reflect
these legal reqridrements. The accused was found guilty

“Of the criminal offence of Murder of M 8 . pursuant to Artilcle 146 of the
PCCK, commitied in on the 24" of May 2007

Only a smuall number of facts are mentioned in this cHuCH g
viviin as well as dute and place of the crime. This is not fi




deseription of the concrete act committed by the uccused, i, the way in which he deprived the
victim of his live, is missing. The same applics 1o her premeditation which iy u necessary
precondition for nurder, however not mentioned in the enacting cluause wt all,

s vesult the cnacting clunse Teaves it open in which way the victim was killed and 5 which
manner exactly the avensed executed that kitling,

Purstiant to Article 403 Paragraph [item [2 of the KCCP it is an absolute substantial vinlation
of the provisions of criminal procodure i the vnucting cluise of the judgment was
incomprehensible. Pursuant to Article 424 Paragraph | of the KCCP ihis viclation does not
allow any other options for the Court of Appeal than anmdling the judgment and returning e
case for retrial.

The reasoning then continues saying that:

it might be wrgued that the only solution foreseen by the law ~ annudment of the judgment und
retrial just for formal reasons — is too strict und needs « corvective interpretution of the law in
order to avoid retrials jor merely formal reasons. In the case in gquestion, however, u precise and
accurate statement of facis cannot be found in the grounds of the judgment either. | {p. 5-6 of
the English version).

The undersigned does not agree to the legal opinion as mentioned in the above reasoning of the
Judgment that the enacting clause is not in compliance with the KCCP up to a content that it
would be needed of being considered invalid.

‘The undersigned is of the opinion that the enacting clause of the 1™ Instance Judgment at least

fulfills the munimal requirements of the KCCP and that it is comprehensive because it is not
. N . . - o i1

ambiguous or in contradiction with the rest of the 1™ Instance Judgment.

In particular, Article 396 paragraphs J and 4 of the KCCP read as follows:

{3} The enacting clause of the judgment shall include the personal data of the uccused
(Article 233 paragroph 1 of the present Code} and the decision by which the cecused is
pronounced guilty of the act of which he or she is vccused or by which he or she is
acqguitted of the charge for that act or by which the charge is rejecied.

(43 If the accused has been convicted, the enacting clase of the judgment shall contain the
necessary duta specified in Article 391 of the present Code. .

Article 391 paragraph | of the KCCP ~ as far as it is relevant in the case at hand - reads as
follows:

I a judgment pronouncing the accused guilty the court shall state:

1) The act of which he or she has been found guilty, together with facts and circu
indicating the criminal nature of the uct committed, and fucts and circumstung

the application of pertinent provisioas of criminag law depends;
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2) the legal designation of the act and the provisions of the criminal bew applicd in pussing

the judgment; .
The respective 1 Instance Judgment as to the point under discussion indeed reads as follows:
IN THE NAME OF THE PEOPLE

THE DISTRICT COURT OF PEJE/PEC .. in the criminal cuse against the accused F
Apersonal data) . charged, according to the Indictment PP Nr. 2002/2007 dated
$/2007 with the following criminal offence;

Mutrder prrsuant to Article 146 of the Provisional Criminal Code of Kosovo because on the 24™
of May 2007, wt 8.15, in the village of . in the guest
room of her house, F B imtentionally murdered M B . farmer, 28 yeurs old,
from the same villuge.

In purtictdar, 7 A notived the deceased M & cntering her house, she went fo
her bedroom and got the hunting rifle GA, serial mumber 146143, caliber 12 mm, and went 1o the
guest room and from a distance of twoo meters shot M 2 ut the chest and, after the
victim fell down to the floor, the defendant shot rwice more at his back, thus cansing the death of
M a8 as a result of the wounds caused by the gunshots.

Crime prunishable by five to hwenty years of imprisonment.

After having held the main wial hearings in public ... afier the rial panels deliberation aped
votiag ... pronounces in public and in the presence of the accused the following

VERDICT

FOUND GUILTY

Of the criminal offence of Murder of M a . pursuant to Artilcle 146 of the PCCK,
commitiod in on the 247 of May 2007,

Thercfore the vocused is
SENTENCED
to TEN (10} yvears of imprisonment,
1. The undersigned is of the opinion that the respective enacting clause, although iself lacking

more detatled reasons on decisive facts which Article 396, paragraph | of the KCCP requires
be listed 1n tull in the “statement of growmds™ part of any judgment, in a sufficig




requiremnents of Article 396 paragraphs 3 and 4 as read with Article 391 paragraph | of the
KCCP

The enacting clause of the 1™ Instance Judgment at least mentions as facts of the crime the name
ol the victim as well as the place and time of the deed. In this context it is worth mentioning that
the respective judgment as an additional part of the introduction, which in this way is not required
by the law, gives the details of the criminal offence.

It in particular it can not be rutio legis of the respective provisions of the KCCP to have the facts
quoted several times in the enacting clause and the statement of grounds pait of the judgment,
just for formalistic reasons or to include large and necessary parts of the reasoning of the
judgment also into the enacting clause. While the enacting clause at hand is clear and
understandable, a judgment has 10 be considered as being a unique document composed of three
parts as there are introduction, enacting, and statement of grounds (Article 396 paragraph | of the
KCCP). Since the enacting clause is an integral (and most decisive) part of the judgment it has to
be read and interpreted in connection with all the other parts of the judgment,

fn this context it is noteworthy that even the Supreme Court Judgment itself in its reasoning states
that the evidence produced in the first instance is fully sufficient to correctly und complerely
ostublish the stute of affuirs (p. 9 of the English version).

2. Moreover, the respective Supreme Court Judgment under the reasoning as discussed gives the
impression of being invonsistent in itself contrary to Asticle 396 paragraph | of the KCCP,
Whilst the enacting clause of the Judgment does not declare any invalidity of the enacting clause
of the 1" Instance Judgment, the reasoning underlines that . (piursuant to Article 403
Puragraph | item 12 of the KCCP it is un absolute substantial violution of the provisions of
criminal procedure if the enacting clause of the judgment wus incomprehensible. Pursuant to
Article 424 Paragraph 1 of the KCCP this violution does not allow any other options for the
Court of Appeal than annulling the judgment and retuwrning the cuse for retrial ..

Considering the possibility that this part of the reasoning could be understood as an introduction
tor the interpretation of the law as it is given afterwards, saying that .. (1} might be argued that
the only solution foreseen by the law — annulment of the Judgment and retrial just for formual
Feasons - Iy o strict and needs a corvective inerpretation of the law in order fo avoid retrials
for mevely formal reasons ., it needs to be underlined that this — according to the Supreme
Court Judgment - explicitly does not comply with the case at hand. The reasoning insolar sayy
that ... in the cuse in question, however, a precise und uccurate statement of facts cannot be
found in the grounds of the judgment cither. On the contrary, the luck of factudl deseription in
the enacting clause finds iis correspondence olso in the reasoning of the judgment. ... . A
conclusion up to this regard is not drawn by the Supreme Court Judgment.

However, with the reasoning given, the only decision possible for the Supreme Court would have
heen annulment of the 1™ Instance Judgment and sending the case back for retrial again.

In sum. the undersigned considers that the Supreme Court Judgment is inconsistent as to the
decisive consequences of the reasoning described above.




3 Inany case, as of the opinion of the undersigned, the only practicable solution to handle the
issue of enacting clauses is a wide understanding of the requirements of Article 391 paragraph |
item (1) of the KCCP, Consequently, reading the 1™ Instance Judgment as comprehensive, not
ambiguous, and consistent in itself, there is no need for the undersigned to declare that enacting
clause of the ™" Instance Judgment as not properly drawn-up and consider the case for sending to
re-trial,

Gernt-Mare Sprenger
Panel Member




